
Council Summary

At the January 17, 2012 Town Meeting:

· Approved Town Meeting Minutes from December 12, 2011.

· Approved the Closed Session Public Minutes from January 5, 2012.

· Marlene Michaelson and Fred Boyd discussed recommended changes to the Sector Plan and answered questions.

· Rescheduled the Public Hearing on Ordinance O-01-2012 to February 13, 2012

· Adopted Resolution R-01-2012 to update the schedule of fees.
· Adopted Resolution R-02-2012 supporting the Planning Board’s Proposed Design Guidelines as amended.

· Adopted Resolution R-03-2012 supporting the Village Center Concept.
January 17, 2012

Town Meeting 7:02 p.m. 

Mayor Fosselman, Council Members Barch, McMullen, Sullivan and Thompson, Town Manager Daily, Clerk-Treasurer Engels and Assistant Town Manager Hoffman were present. The Pledge of Allegiance was recited and a Moment of Silence observed.

Jack Gaffey stated Itsy Bitsy Bakery had closed and noted the importance of supporting and recruiting businesses.

Sean Neary questioned whether the open meeting laws applied to the closed sessions, the reason for the closed sessions, and whether litigation was involved at cost to the taxpayers.

Town Manager Daily stated the closed sessions were to seek legal advice from the Town Attorney regarding an issue of broken confidentiality and approximately $25,000 has been spent to date on all attorney costs, he will research the amount spent specifically on this issue.

Council Member Barch stated the issue before the Town with the closed meetings pertains to violation of confidentiality, we have to be careful how we address it, it does involve Council Member Sullivan and we are not at liberty to discuss the issue; people pick up the Gazette and see that Mr. Flyger is representing a client in a lawsuit against the Mayor; we are seeing escalations in tension among the Council; this is a volunteer position and if we have to be concerned about being sued outside of the office for offending someone it affects the entire Town, people do not want to invest in a community where the Mayor and Council are at odds with one another; freedom of information acts are costing the Town money, being focused internally has stopped us from working on other issues, and at the end of the Sector Plan process we are all neighbors and have to be respectful of one another.

Sabina Emerson questioned whether a conflict of interest exists with Council Member Sullivan because of the confidentiality issues and because her husband is representing a client in a lawsuit against the Mayor, in which they stand to gain financially.

The Mayor stated he could not comment on the personal lawsuit and whether a conflict of interest exists would have to be asked of the Town Attorney. 

Al Lacey stated how wonderful the lights on the trees on Howard Avenue look and his wife, Elisenda Sola-Sole, will be having the Book Festival on April 22nd and looks forward to support received in the past.

David Silver requested an update on whether traffic signs could be changed to allow entrance by local residents during restricted times.  The Town will check to see if exceptions are available since other communities are doing this.

Sharon Roelvink stated she and her husband filed a complaint with the Ethics Commission regarding Council Member Sullivan and breaches of confidentiality and filed a request with the Town Clerk to see how much money is being spent on freedom of information acts to see how much money Council Member Sullivan is incurring to taxpayers that may be unnecessary.

Lorri Simmons reported there is soil erosion at the footings of the bridge between the shopping center and Kensington apartments.  The Town Manager will review the erosion and bridge inspection reports.

The Mayor reported the Town facebook page is up and operating; the new parking lot is  99.9% finished, he appreciates staff and Building Inspector Stablow’s effort; the Town is hosting Council Member Roger Berliner tomorrow night at 7 p.m., the Town’s new County Council representative since the Town has moved intoVoting District 1; Noyes Library Foundation is holding a fundraiser event on Saturday, “Make Some Noyes” at the Town Hall; and the Farmers Market was recognized in the Bethesda Magazine as one of the best, he thanked Shirley Watson, Former Council Member Mary Donatelli, Matt Hoffman, the Vendors, and public relations firm Maier Warner.

Council Member Barch requested the bases of the lights match in the new parking lot.

Council Member Thompson reported just outside of Town was a serious pedestrian accident on the curb of Summit Avenue, this has generated interest in narrowing the lane to slow cars and create a pedestrian buffer; and he is waiting for an opinion from the County Fire Marshall’s office on egress to convert the garage into a museum.

Council Member McMullen reported after MARC’s informational meeting, they have decided to delay the change in the schedule, which he will continue to follow and he will also be attending the site selection meetings for the proposed Bethesda Chevy Chase middle school in Rock Creek Hills.
Council Member Sullivan reported she attended events for Delegates Carr and Waldstreicher; agrees with Delegate Carr that MARC service should be increased; she is following the middle school selection process and objects to using Rock Creek Hills site; and will be attending Roger Berliners meet and greet.

Fred Boyd stated he is also following the new middle school site selection process and a representative of the task force for Park and Planning.

Marlene Michaelson, Senior Legislative Analyst for the County Council, and Fred Boyd, Planner for MNCPPC, were present and explained recommended changes and answered questions on the Sector Plan.  Ms. Michaelson explained the changes were to add transition language to limit the height where properties are adjacent to single family homes and change some zoning.  She stated both the Council Staff and Planning Board Staff agree on the changes. (See memo and chart from Marlene Michaelson dated January 13, 2012.)

Council Member Sullivan stated she supports the changes to allow for townhouses and the transition language; she would like to see the language include confronting and wants to insure mixed use and eliminate dead zones; and disagrees the house at Lexington and Perry should be changed to commercial.

Council Member Barch stated there was already language to protect transitions from commercial to residential in the Sector Plan; he is concerned density is too low in the central business areas to overturn current uses; adding confronting would make it extremely difficult for commercial properties to redevelop; and noted the importance of development being economically achievable and the zone not being too cumbersome. 

The following comments were made on the Sector Plan: Lorri Simmons questioned whether streets would be wider for increased density; Barry Peoples stated protecting neighborhoods with the transition in height while still having density is a good compromise, it is important to maintain mixed use on the street front, losing commercial property will hurt the tax base, two homes that are currently R60, the Kaiser property and the home at Lexington and Perry should remain residential, and agrees with the Planning Board that Konterra redevelop with the suggested height limit; Sabina Emerson questioned Council Member Sullivan’s request for confronting language when page 32 of the Design Guidelines refers to maintaining compatibility with adjacent and confronting properties;  Jack Gaffey suggested a buffer between the sidewalk and curb and stated the recommended 60 foot height should be tried before allowing more; Duane Rollins stated he agrees with Council Member Barch’s statement that density is too low to encourage commercial property owners to redevelop, he suggested elevating FAR’s for the true commercial properties, and he stated confronting should not be used anywhere in Sector Plan because it would discourage redevelopment over the life of the Sector Plan; Pat Mulready (not a Town Resident), speaking as individual, stated Capital View Residents do not want anything that would cause Route 192 to be straightened, she supports the transition zones and 50 foot or greater is too high near historic areas, and she stated Konterra’s proposal is for 90 feet on the side to Capital View; Mick Mizell stated development of his property is encumbered by regulations and site problems, and he agrees with Konterra that you cannot develop at 60 feet; John Anderson stated taller buildings actually buffer the sound, he supports a quality proposal for the house at Lexington and Perry which could be a transition within a transition and not a high intensity commercial use; Tracey Furman stated her neighbor, the 10400  building, although not attractive, provides a needed buffer, and she stated there needs to be incentive to developers to make the numbers work, it is not our money and our risk but the developers; Bill Kominers (Attorney) stated the zone already requires setbacks adjoining single family residential and if transitional language is added it should be clear, the site plan review process already addresses height, density and compatibility, need to make sure density still works in the building envelope that is left from stepping down the height, the whole Town is a mixed use development, areas today zoned C-2 with no constraints haven’t redeveloped and some incentive or increased density is needed to justify development, and supports the Village Center Concept which should not necessitate the same design;  Julie O’Malley stated this is the only part of the county where a 2.5 FAR is suggested without a Metro; Judy Higgins (not a Town Resident) suggested listening to the transcript on the Konterra property and noted there are places that do not require site plans; Berle Cherney (not a Town Resident) stated he does not want the congestion of Bethesda, questioned projected population growth, and expressed concern over traffic, parking and adequate planning;  Theresa Rickman (not a Town Resident) stated it was important to fix infrastructure and traffic issues before development; Gloria Capron stated with good design and planning good development can be achieved, she enjoys a robust Town of businesses and residents living together, and there needs to be unity among the Council and Town; Chris Bruch stated the reason Parkwood Elementary has portables is because matchbox homes have been developed into six bedroom homes, he supports the Sector Plan changes, he does not support 75 feet for Konterra which is on the edge of the commercial core, 75 feet should be reserved for the core commercial area, density should not be awarded because the economics don’t work in a bad economy, and suggested deleting the whereas clause to explore 75 foot in the Village Center Resolution and rely on the experts; Lorri Simmons stated transportation in and out of Town and parking is needed to support businesses, and we all have to give a little to have the Sector Plan passed.

The Mayor reminded Residents in the Design Guidelines Meeting in 2010 Sandy Wilkes, a well respected member of community, stated densities are far too low in the Kensington Sector Plan and they should be more like 3.5 to 4.0 FAR’s; the Mayor stated we have compromised from the beginning of the Plan which was at 125 feet, 4.0 FAR, to 75 feet, 2.5 FAR, the feasibility and economics need to be taken into consideration if we want to spark interest in the Town, we are losing businesses and no one is interested in developing, Residents have been saying they want new services and do not want to have to drive other places, everyone around Kensington that has gone through the sector plan process has new development, there is a huge difference in height and density than the other communities, there may be varying opinions but people in the business do not think it is high enough, our Town Council is supporting a very nice compromise of 75 feet and 2.5 FAR and it has been over a four year process.

The Mayor explained there were no proposed 90 foot buildings in the Sector Plan and that all development, before receiving permits, must pass traffic and school impact tests as well as builders will be required to pay for many of the infrastructure improvements as part of their public amenity contributions to the community; the Mayor stated traffic and school population is going to increase whether Kensington develops or not because areas around Kensington such as Wheaton, White Flint, Silver Spring and Bethesda are developing; we do not wish to be a Bethesda that is why we don’t have 200 to 300 foot heights.

Fred Boyd explained the rational for changing the zoning for the house at Perry and Lexington, he stated it is the last remaining house in a residential zone on that block, the block is in individual ownership, given the ownership pattern on block the likely scenario would be a fairly modest form of non residential use such as doctor, lawyer or accountant office.  He also stated the Sector Plan has a mechanism which will enable true mixed use development and first floor retail along designated streets. 
Ms. Michaelson stated they did not receive any testimony from property owners for increased density except Konterra, she stated confronting is not the specific word used in other master plans but the intent is there, the specific wording and terminology will be looked at to make it consistent and easy to understand.
The Public Hearing for Ordinance O-01-2012 to amend Chapter 5 to add moderately priced housing was changed from January 23rd to February 13th.

Resolution No. R-01-2012 updating the schedule of fees was discussed. Town Manager Daily recommended fees be increased by approximately 3.6% and noted some fees for use of the Armory were not changed.  Council Member Sullivan stated it was not the time to be raising fees when people have financial hardships and would rather see expenses cut.

The Mayor noted most of the changes to the fees were for permits requested for construction projects that are luxuries and therefore if one can afford the construction, they can afford the fee increase as well.

Resolution No. R-02-2012 to support the Planning Board’s Design Guidelines was discussed. Council Member Barch explained the Planning Board’s Design Guidelines will not reach the level the Town desires so the Town also wants to pursue its own set of Design Guidelines which will provide additional resources and marketing information to developer.  The Town also desires to have a formal agreement with the Department of Permitting Services to be notified of any redevelopment activity.

Council Member Sullivan requested removing the “significant investment” wording in the Resolution so it can be discussed separately and removing “continued support of the draft Sector Plan” because she does not support everything in the draft Sector Plan.

The Mayor stated the Town’s official position is in support of the Sector Plan.

Pat Harris from Lerch, Early, and Brewer stated they have been focusing on the Planning Board’s Design Guidelines and expressed concern over the Resolution stating the Town will have another set of Design Guidelines which they haven’t seen.

Council Members McMullen and Barch explained the Resolution is to support the County’s Design Guidelines and to indicate the Town wants to pursue its own set of Design Guidelines, which stakeholders would be part of; it would not make the process more complicated but provide additional resources to investors.  The wording was changed from “significant investment” to “diligently pursue with stakeholders”.  See Council Actions.

Julie O’Malley stated Residents may not have read the Design Guidelines and questioned whether they would be discussed at a meeting and which ones would be inserted into the Sector Plan.
The Mayor explained the Guidelines have already been discussed, have been available on the website, and have been talked about at many meetings for months.
Resolution No. R-03-2012 expressing support of the Village Center concept was discussed.  The Mayor noted that Stowe Teti, who is proposing the concept and was to be here to formally present, was absent for unknown reasons.  Council Member Barch explained Diana and Stowe Teti presented this at the Revitalization Committee Meeting, it would create a pedestrian thoroughfare or pedestrian mall.  It can be accommodated under the current plan without changes except adding a paragraph that the area is culturally important. Council Member Barch explained part of the Resolution is supporting exploring additional height not to exceed 75 feet for the Konterra project.  The Village Center Concept cannot be accommodated without additional parking which can be provided by Konterra’s investment in that part of Town.

The Mayor clarified a rumor and stated Konterra would only be holding a charrette for their building and development; not for the Village Center Concept.

Jack Gaffey stated he supports the Village Center Concept and suggested the paragraph regarding height of Konterra be part of a different resolution and questioned whether the Planning Board supports the height.

Fred Boyd stated the Planning Staff initially recommended the 75 feet because of the greater possibility the project would occur at 75 feet outweighed concerns, Commissioner Dreyfuss convinced the Planning Board that the project was likely at 60 feet and the Planning Board accepts this.

Duane Rollins stated the Planning Board does not walk by the site everyday and it has been deplorable over past seven years and will become that way again unless we remain flexible enough for development; he stated the majority of the foundation will be hidden on south side of tracks because of the slope.

Barry Peoples stated through a charette process, working with all parties, and with the grade of the site, it is possible to have the connectivity and development within the guidelines.  He suggested passing the Resolution without stating support for exploring the 75 feet.  He also stated Stowe and Diana Teti and Miche Booz have also suggested designing a walkway along the warehouse to tie the two sides together.

Sabina Emerson questioned providing additional height for only a clock tower. Council Member Barch explained that it was just one of the suggestions; however to allow additional height a significant investment in public amenities would be needed.

Ms. Michaelson explained that language would need to be refined as to the specific criteria to be met for the 75 feet, she stated this is a property with unique issues, she would like to see the possibility of a higher height work with additional standards to get the height, she stated if the Town is silent on exploration of the 75 feet then a super majority of the County Council would be needed to zone it to 75 feet,  because it is a controversial issue it is not likely to occur, she also stated County Council Members have indicated that they would like to defer to the Town Council when possible. 
Council Member Barch suggested passing the Resolution and continuing to work with Ms. Michaelson on the language.  He noted the importance of Konterra providing public amenities needed such as pedestrian connectivity across the tracks.

Council Member Sullivan requested the language to explore 75 feet be removed from the resolution and explored in a separate resolution.

The Audit Committee Report was presented. The Town is in good financial standing and the Mayor commended the Committee volunteers, Town Staff and Council Member McMullen for their work on the finances.

Town Manager Daily gave an update on the parking lot.  He stated all the commuter spaces are being used along with some of the other spaces and he is reviewing the seven spaces next to the bioretention pond to determine if some type of fence is needed. 

Council Actions:
Council Member Sullivan moved to approve the minutes from the December 12, 2011 Town Meeting.  The motion passed unanimously.

Council Member Thompson moved to approve the public minutes from the January 5, 2012 Closed Session.  The motion passed.  Council Member Sullivan abstained.

Council Member Thompson moved to change the Public Hearing Date for Ordinance No. O-01-2012 amending Chapter 5, “Housing and Building Regulation” by adding Article 6 “Moderately Priced Housing” to require that future residential construction include a requirement for moderately priced housing from January 23rd to February 13, 2012.  The motion passed unanimously.

Council Member McMullen moved to approve Resolution No. R-01-2012 codifying and updating a schedule of fees, charges, and expenses as provided for in the ordinances of the Town of Kensington.  The motion passed 3 to 1.  Council Member Sullivan opposed the motion.  Council Member Sullivan stated she opposed raising fees when people are having financial hardships and would rather see expenses cut.

Council Member Barch moved to approve Resolution R-02-2012 supporting the Montgomery County Planning Board proposed Design Guidelines for the Town of Kensington as amended to replace in the third whereas clause “will make a significant investment in” with “diligently pursue with stakeholders”. The motion passed unanimously.

Council Member Barch moved to approve Resolution R-03-2012 supporting the Village Center Concept.  The motion passed 3 to 1. Council Member Sullivan voted against the motion because she did not support the exploration of 75 feet for the Konterra property which was part of the Resolution.

Council Member Barch moved to adjourn the meeting at 10:50 p.m. The motion passed unanimously.
